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'Sbar 
Clerk:

T h e  i n f o r m a r i d r  c o n ( a l n e d  i n  t h i 5 - f 4 r  m 6 s s a 8 !  l r  c c n F i d e n ! i 1 l  i n f o r m 0 t l o n  i n r e n d e (  o n l y  f o r  c h e  u r e  q f

t h 6  i n d i v i C u a l ( r )  o r  e n r i t y ( i e s )  n i m e C  r b o v e .  l l  r h e  r c a d e r  o f  t h i s  m e ! r 8 6 .  i 5  n o r  c h e  i n t e n d e d
:  r e c i p i e n r ,  ) , o u  a r o  h e r e b y  n o r i f i a d  t h a t  a n t  d l r r e m i n s t i o a ,  d i s t . i b u c l o n ,  g r  c g P t i n t  o f  c h i s

, ' g o m m u n i c e t i o n  i s  s ! r l c r l y  p r o h i b i r e d .  I t  y o t r  t € c e i v e  r h i s  G o m n o n l c a ! i c n  i n  e r r o r ,  p l ! a t c  l m m e d i  6 l t
n C l l f t  t h e : c n d c r  b t  t e l c p h o n e  s n d  r s r u r n  r h c  o r i 8 l n a l  o f  r h i s  r r e n 3 m i l t l l  l o  ! h e  5 € n d € r  a !  t h e  l d d r e s s

te low  v i t  US  Pos t r l  S6 rv l ce ,  Thank  ya | , ,

::ihereby submit a copy oflhe artaohed'?eridoners Friends of the Ear*r and Siena Club's Reply
to Regiou Itr Supplernental Response ro Board Questions" in Consolidared NPDES Appeal Nos'
05-02, 07-10, 07-1 1, 07-12: In re. Blue Plains Wa$ewater Treaturent Plant Permit No.
DC0021199.

lo accordance with EAB policy, an origiaal co'py will be filed with the Clerk's o8Ece and copies
will be served on all parties.

P1ease feel ftee to contact se or my Bssi$anl Francisca Santana if you have any questions,

Dated: January 4,2008

isl Jennifer C. Chavez
$arthjustice
1625 Massachusets Avenue, NW
Suite 702
Washington" D. C. 2003 6-2212
{202) 6674500 (Phone)
'Q02J 667-2356 (Fat)
Counsel for Frieods ofthe Fanh and Siena CIub
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T:  202.567.4500 a  ?02.667.2356 E:  e i l s sdc@ear rh ju$ ! i ce ,o18 .  W:  wwtv .  c  a l ! h  l u9 ! i  c€ .  o r t
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In the lvlaner of;

Blue Plains Wastewarer Treatment Pla ,
NPDES Pernir No. DC0021 199

1-422 P.02/06 F-781

E}|VIRONMENTAL APPEALS BOARI)
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PETTTIONERS FRIE$IDS OT'THE EABTH ANO SIERBA CLTJB'S
REPLY TO REGION III SUPPLEMEMAL RESPONSE TO BOARD QUESTIONS

Pgrsuant to tbe Board's Order rtued December 20, 2007, Petitiouers Friends ofrhe Eartlt

and Sierra Club submit the following rEply Io EPA Region III's Supplemental ResPonse Io Boald

Questions. filed on December 14,2007,

As rhe Region corrctly notes, the Board ar oral argument inquired how its ruling in.ln re.

D.C. MS4 prrrrlllappeal relates to rhe present Blue Plqi"s MDES Permit appeal, in reladon to

the requirement for NPDES permin to impose conditions rhat ensrue compliance with applicable

*ater quality $andards. See In re. Disftict ofColumbia Municipal Separate Storm Sdrer

$stem"l0 E.A.D. 323,325 (2002) (discussing the requirement of 40 C.F,R. $ 122.4(d) to

impose conditions rhat "ensure compliance wiih the applicable water quality requirements of all

affeded States'),

In its Supplemenul Respoase, rhe Region attempu to distinguish the present Blue Plains

fermit appeal ftom rlrc D.C. MS4 permit appeal, by arguing that "[i]n contras trr rhe instant

[Blue Plains permit appea{, in the DCMS4 Permir Appeal there was no resord, otlrer than the

Disaicr's Clean Wate( Act Section 401 cer'iification, to support the Region's reasolable

'determination that the besr nanagement practices set forth in the Disuict's [SWMP] would meer

water quality standarits." The Region"s response is misleading and incorrecr. 'ltp reoord in rhe
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MS4 pemit appeal was very similar to the instant case snd the Board's nrliag in that maner is

nol only higbly apposite to the preseril appeal, it is rbe controlling authority on the Board's

que$ion concemhg water quslity $andards compliance,'

Ir relevatrt pan, the Board in the MS4 permit appeel held thal "[s]ection 301 of the cwA

requires, among other things, tbat }rJpDES permirs contain 'any more stingent Ii rniption,

including those necessary to meel waler quality standatds.' " 10 E.A.D. aI 329. The Board

concluded that the 2000 D,C. MS4 NPDES permit failed to meer this requirement because, inler

alic, there was 'hothing in the record, apart ftom. Districrt s section 40 I certificar ion' rhar

sgpports the conclUsion rhat the Pennir would, in fact, achieve water quelity srandards.- /d' In

other words, EPA's "determinarion" of compliance underlying the D'C' MS4 permit simply

:lacrca uny r"at suppon in the record,

ril : The Region' s argument that tbe D.C , MS4 appeal is distinguishable lasks nerit' As an

iahial *"t"r, th" Region's characterization of rbe record in the D.C. MS4 appeal as containing

only the Disticr's $ 401 certificatiou is inaccurare, The reoord there contaired" and tbe Region

irlied.upoq not only tbe Distict's $ 401 certification bur also the District's and EPA's own

tonclusion (albeit unsupporteit) rhar rhe ". ..the BMPs required in this permit (including those

that will be identified in the upgraded SWMP after further infornation is gathered) are

hasonably capable of achieving of water quality standards'" EPA Response o NPDES Appeal

Nos. 00-14 ard 0l-09 at 8 (citing Region 3 response to public commests on Febnrary 1999 Draft

!,tS+ NrppeS PermitNo. DC0000221 at9 (NIay 6,2000). ,See also EPA Fact Sbeet dated

Septernber 30, 1999 (incorporated by reference) (stating that "[a]s authorized by 40 CFR

l'22.44k),the permit will be utilizing BMPs as part of a comprehensive SIVMP' as &e

'inechanism to implement rhe statutory requfuements).
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Thus, in response to the appeal of that Permit EPA argued thar the Regiorr "issued the

permir based on in determinauon (and certification of rhe Pennit by [D.C. DepL of Hoalth]) *rar

the BMPs set fonh in the Disrricf s SWMP are 'reasonablv canllble of achieving W1 J?. a[

10 (emphasis added). EPA also argued thar 'the 'reasonably capable' Ianguage lwasl 
'lnerely a

parapbrase of the requirement that [the Region] founcl tbat no more stingent limits were

negFssary to achicve water qualiw staldards." (Emphasis added). As discussed below, this

approaoh is similar to EPA's present claim in the Blue Plains NPDES perrnit appea tbat the

perfonnrance standards associated with the Long Torm Conuol PIan for CSOs (LTCP)' are a

otnore specific articulation ofwhat the permittee must do... to cotrtol its discharges as

sring€otly as necessary ro meet WQS.- See EPA Response dated July 5,2007,at 39, 44, But

re.quiring WASA to undertake certain aotivities thal EPA and WA$$ slaim we the means for

iompliance with water quality standarils is not tre sane as requiring W ASL acr ually to comply

wirh warer quality standards. This is particularly so bere bmause there is evidence in the record

thar rhe chosen LTCP measwes will not resuh in compliance with all applicable standards, ald

because the Distict and lhe Rcgion's "compliance" detemrinatiotr was based o! the legally

',trosupponed 
notion that the permit need not ensue complia.nce under all wearher conditions for

'both warer quality-based and recreation--based standards. For a detailed discussion of these

points, sae FOEet al. Petition for Rwiew ai 5-9 and 11-14 May 7,2007):and IIOE etal. Reply

to EPA and WASA at 6 and 8-11 (Jttly 23,2007).

' Just as rhe Region's derermination of water quslity stardards comPliancc in tbe D.C.

MS4 case lapked suppon in rhe record its determhation of compliaoce in the B tue Plains pemrit

'trnder review is unsupponed by facts in tbe recordn and is bssed on a misreading of *re law The

Petitioners have discussed those defects in derail in lheir earlier bricfs, and incorporarp thosE
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discussions here by reference. Tbus, the Region has fuiled to show how the MS4 permit appeel

is meaningfrrlty distinguishable from the presenr Blue Plains MDES appeal otr the issue of

compliarce wirb water qlality standards, and ttre Board's n:ling in that case indeed applies here'

For rle foregoing reasons, rhe Board should gratrt &e petiiion fol lwiew of the BIue

Plains NPDES perzrit for all the reasons stated b€rch ard in the Petitioners' prior filings'

iaclnding failwe to comply with the Board's ruling in In re. D.C. MS4 that "[S]ection 301 of the

CWA requires, among orhetr things, thar NPDES permirs contain 'aay more stringent limirarion,

including ttrose necessary to urcer water quality staudards-'" 10 E.A.D- at 329'

DATED January 4,2008.

q/-,C.. C'?-
Jennifer C, Chavez
David S. Baron
Earthjusdce
1625 Massachusetts Avenue, \IW, #702
Washingma D'C' 20036-2.212
Q02) 6674500 @hone)
Q02) 667-23s6 (Fax)
Courcel lor Ftiends of the Earrh and Sierra Club
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CERTIFICATE OF SERVICE

I hereby ceniry that copies ofthe foregoing Petitioners' Reply to Regioc Itr

suonlemental RespotrEe to Borrd Questions were served on each of the following by fust-

claii mail, postage prepai{ on January 4, 2008:

Amy McDowell, Esquire
Jon A. Mueller, Esquire
Chesaneake BaY Fouudarion
Pbilin Menilt Environmental Ceuer
6 Hemdon Avenue
Annapolis MD 21403

Deane Bantett
:senior Assistant Regional Counsel
Of6ce of Regional Corrusel
EPARegion3
1650 tuch Steet
PhiladelPhia PA 19103-2029

David Evaus
Stewart Leeih
McGuire Woods LLP
One Jame s Center
901 East Cary Street
Richmontl V;A232l9

Jobn A. Sbeoban
F. Paul Calamira
Aqual-aq PLC
801 E. Main St', Suite i002
Richruond,VA 23219

DATED: Jaouary 4' 200E

q/-e.e2_
Jennifer C. Chavez


